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These materials and the related presentation are intended to provide the 
participants with guidance in estate planning and administration.  The 
materials and the comments of the speaker do not constitute, and 
should not be treated as, legal advice regarding the use of any particular 
estate planning technique or the tax consequences associated with any 
such technique.  Although every effort has been made to assure the 
accuracy of these materials and comments, the speaker and JD Legal 
Planning do not assume responsibility for the reliance of any individual 
on the written or oral information disseminated.  You should 
independently verify all statements made in the materials and in the 
seminar before applying them to a particular fact situation, and should 
independently determine both the tax and non-tax consequences of 
using any particular estate planning technique before using it or 
recommending it either on your own behalf or another.
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ND & MN 
Medicaid 

Asset Rules: 
Single and 

Married
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➢ Medicare
➢Entitlement Program

➢Limited Nursing Home Coverage

➢ Medicaid: Must prove you are eligible
➢1) You and your spouse are down to asset limits required.

➢2) Require long-term care.

➢3) No gifts, presents, or transfers for less than full value or for free in 
the last 5 years/OR ELSE YOU HAVE TO GET THEM ALL BACK! 
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➢ Medicaid
➢ND Program for long-term care coverage if eligible. 

➢ Medical Assistance
➢MN Program for long-term care coverage if eligible. 

➢There are substantial differences between ND and MN, especially if 
married. 
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Is it YOUR LONG-TERM CARE (LTC) PLAN? 

➢Everyone has a LTC plan:
➢PLAN A: Rich enough to pay your own way.

➢PLAN B: Have LTC insurance and a high enough income to 
privately pay.

➢PLAN C: Don’t have enough for Plan A or Plan B? Then you’re 
in Plan C = Medicaid/Medical Assistance. 
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➢ 2021 Single person asset limit = $3,000 of available 
assets and allowable excluded assets
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➢Medicaid asset limits for 2021:
➢Married:

➢$3,000 in “available” assets for institutionalized spouse

➢One-half (½) of combined “available” assets (as determined in an 
Asset Assessment Form based on asset values on day of admission 
to hospital or nursing home)

➢In North Dakota, not less than $26,076 and not more than 
$130,380 for community spouse

➢IRA–type accounts treated specially in North Dakota
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➢Medicaid asset limits for 2021:
➢$3,000 in “available” assets for institutionalized spouse

➢In Minnesota, not more than $130,380 (with no minimum) for 
community spouse

➢IRA–type accounts receive no special treatment
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➢ What are “available” assets?
➢Assets which are at your disposal, whether or not you want to 

spend them
➢Assets which you have a legal ability to make available (with 

or without penalties) - Examples:  
➢Bank accounts and investments (not including qualified 

retirement plans in North Dakota)

➢Annuity balances (not including certain single premium immediate 
annuities “SPIA”)

➢Cash value of life insurance

➢A second vehicle

➢Real estate other than your primary home

➢529 college plans
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➢ If you are married, what else can the community 
spouse keep in addition to “available” asset limit?

➢Homestead, with 160 contiguous farmland acreage

➢One motor vehicle (unlimited reasonable value 
usually)

➢Personal effects (household goods, furniture)

➢Certain income-producing assets (business assets 
and some farming assets) with very specific 
guidelines 

➢Funeral accounts and burial plots for both spouses 
(must meet Medicaid guidelines)
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➢ 1. Vacant Home? 
➢Must be sold and will count towards asset limits. If not sold 

and MA is received, subject to MA claim at death. 

➢ 2. City Home (+up to 2 acres) with Community 
Spouse/Minor Children living in it? 
➢Excluded asset – doesn’t count toward asset limit

➢ 3. Rural Home with Community Spouse/Minor Children 
living in it? 
➢Home and 160 contiguous acres are an excluded asset
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➢ 4. Single person Temporarily Away from home and placed in 
LTC?
➢Excluded asset as long as written Doctor’s statement that person is likely 

to return home within 6 months

➢ 5. Real Estate that won’t sell? 
➢ Is called “Property that is not saleable without working an undue 

hardship”;

 A) Made good faith effort to sell it for at least 3 months through a professional 
agent

 B) If no sale within 3 months, than if anyone (other than a family member) 
offers at least 75% of the fair market value, you must accept that price. 

 C) If there is still no buyer, than you can keep the property constantly for sale 
and, if you meet other MA asset limits, you or your spouse could get Medicaid. 
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➢ 6. Life Estate property that has been in place for at least 60 
months prior to applying for Medicaid is excluded. Examples:
➢A) Abby signs a deed transferring the farmland to her children in 2008, 

subject to a life estate in Abby. 
➢B) Abby makes $56,000 in fair market rent on the farm every year and 

has $6,000/year in property taxes
➢C) Abby is single, has $2,000 in checking, her farm life estate, enters the 

nursing home in August 2021, and applies for ND MA. 
➢D) Since the life estate was created in 2008 (more than 5 years before 

Abby applied for Medicaid in 2021); 
 1) Abby can keep the land as an excluded asset;

 2) Abby’s net rent after property taxes, ($50,000) will go to pay her “Client 
Share” at the nursing home; and, 

 3) When Abby dies, her children will receive the farmland without probate, 
with a step-up in capital gains basis, and with no Medicaid payback of lien. 

Copyright, Susan E. Johnson-Drenth, 
2021.  All rights reserved. 14



➢E) If Abby sells the property while living, she and her children share 
proceeds based on how old Abby is when sold. 

➢ Upsides of life estate deed? 

➢ Can be done by married or single people on any kind of real estate, including 
mineral rights. 

➢ Keep the income and possession for your lifetime.

➢ Downsides of life estate deed? 

➢ Someone else owns your property now, irrevocably, and you can’t get it back to sell 
it, unless they agree. 

➢ You permanently lose the right to sell the property without the unanimous 
agreement of the children you deeded it to.

➢ Takes 5 years from date of deed to become excluded, if you need ND MA before 5
years have passed, your children either have to pay for your care until the 5 years is 
over; or, your children have to deed it back to you to sell and use for your care 
costs. 
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➢ 7. Contract for Deed Property where you are the seller?
➢A very bad idea. Selling to someone who pays cash or gets a loan from a 

bank to pay you is better. 

➢All of the contract terms will be scrutinized, and if not proper, will result 
in no eligibility for ND MA. 

➢ Purchase price must be for appraised value (no sweet deals);

➢ Interest rate must be the proper IRS rate (no sweet deals); 

➢ Term of the contract payments must be less than the ND MA life expectancy 
rules; and,

➢ ALL payments must be current. 
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➢Assuming all of the terms of the contract are proper, then 
you must offer your seller’s interest in the Contract for 
Deed, for 75% of value to:
➢Unrelated Co-Owners (related = 100%)

➢Unrelated tenants (related =100%)

➢At least 3 companies that buy such contracts (i.e. J.G. Wentworth)
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➢ ND is a rare state that excludes IRAs.
➢However, stringent requirements must be met: 
➢DO NOT DO THIS WITHOUT LEGAL ADVICE AND DO NOT DO THIS UNTIL 

YOU ARE READY TO APPLY FOR MA FOR YOUR SPOUSE
➢Must rollover IRA to an irrevocable, unchangeable annuity with a company. If 

your IRA company won’t do the annuity, you have to move your IRA. 

➢ The annuitized IRA:
➢ Must have equal payments over a set term of years that is no more than what ND 

MA states is your life expectancy

➢ Must name ND MA (DHS) as the irrevocable beneficiary (after the death of the 
institutionalized spouse and community spouse), NOT TO EXCEED THE MA 
BENEFITS PAID FOR BOTH SPOUSES.

➢ After ND MA is paid back in full, you can list other contingent beneficiaries (i.e. your 
children)

➢ If you refuse to rollover your IRA to an annuity, then you cannot get ND MA.  
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➢ Life insurance with no “cash value” (you can’t cash it in while 
alive and get money) is called Term Insurance and doesn’t 
count against you for ND MA. 

➢ Life insurance that has a cash value will count against your 
asset limit

➢ Life insurance with a cash value may be able to be used by the 
funeral home for your prepaid funeral allowance
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➢ A single ND MA recipient may keep a car, but some counties 
require that it stay parked at the nursing home. 

➢ A community spouse is allowed one reasonable reliable care.

➢ Any other cars, etc. will count as an available countable asset 
against you. 

➢ Make sure to report everything in your ND DMV database on 
your MA Application. 
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➢ All count against you for ND MA

➢ If your child co-owns your account, it counts as 100% yours, 
unless your child can prove contributions. 

➢ If you have a CD that hasn’t matured and will result in a 
penalty if cashed in, ND MA doesn’t care about the penalty. 

➢ If the institutional spouse is on an accounts(s) allowed to be 
kept by the community spouse, the account can never exceed 
$3,000 at the end of the month. 
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➢ ALL count against you. 
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➢ Can be very good, but are the most complex asset rule for MA. 

➢ Is your account an annuity? Annuitized? Life Insurance? All of the 
above? 

➢ ND MA expects you, your broker, and/or your attorney to figure this 
out before you apply. ND MA will not figure it out for you. 

➢ You need to have the contract for the annuity. 

➢ You need to have the beneficiary forms for the annuity. 

➢ You need to have the paperwork when you annuitized your annuity 
for income tax planning. It is important for you to know the income 
taxable portions of your annuity. 

➢ You need to submit a special “Notice to Insurer of Annuity” to the 
company when your apply for ND MA. 
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➢ If your company life expectancy on the annuitized annuity is 
longer than ND MA rules, it is a disqualifying transfer for ND 
MA and MN MA which will result in ineligibility for MA. 

➢ Community spouse can keep excess assets from Asset 
Assessment, irrevocably annuitize them as allowed and keep 
the monthly income stream as long as MA (DHS) is irrevocable 
beneficiary up to amount MA paid out. NEVER SET THIS UP 
WITHOUT LEGAL ADVICE AND NEVER SET THIS UP UNTIL YOU 
ARE READY TO APPLY FOR MA FOR YOUR SPOUSE. 
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➢ Single applicant? 
➢Only one form = MA application

➢ Married couple? 
➢Two forms = 1. Asset Assessment 2. MA Application

➢ Asset Assessment
➢Values all assets owned by either or both spouses on the date of LTC 

placement. 
➢Need documents proving what you own and what it is worth
➢Determines which assets the community spouse can keep
➢Determines “excess assets” – how much the couple needs to legally 

spend before eligible for applying for MA. 
➢Asset assessment does not ask about gifting/transfers for less than fair 

market value/presents. 
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➢ Can’t process until single person at $3,000 assets or less, and 
community spouse reduced to Asset Assessment 
requirements.

➢ Need to copy all of your cards 
➢ Drivers license/State ID

➢ Medicare cards

➢ Medicare supplement cards

➢ Part D – Drug Plan-cards

➢ Need to have birth certificate for institutionalized spouse

26
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➢ Will ask what you and your spouse gave away for free (gifts and presents) 
or for less than fair market value

➢ Need to show all proofs. 

➢ For every $9,523 worth of disqualifying transfers made in the 60 months before the MA 
Application the institutionalized spouse will have to privately pay for 1 month, and then 
can get MA

➢ Every $9,523 transferred = 1 month you have to pay

➢ Example:

➢ $95,230 cash gift/or land transfer/or presents made within 60 months 
before MA application. 

➢ $95,230 ÷ $9,523 = 10 month disqualification for MA

➢ Could get MA in month 11, but you pay your own way for the first 10 months 
when you have no money. 
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➢ What if you made gift/present/transfers for less than fair 
market value and you are disqualified for MA, but you don’t 
have any money to pay your own way? 
➢You need to ask all the people that got the gifts/presents/etc. in the last 

60 months to return that value to you. 

➢What if they won’t? 

➢ Unfortunately you may need to sue them. 

➢ Filial Law NDCC §14-09-10
➢Children can be sued by the nursing home to return gifted assets 

received that are causing a MA disqualification period. 

➢ See attached Exhibit A.
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➢ On June 1, 2021, Dixie gives each of her 5 children 
$2,000, for a total gift of $10,000.
➢Does the IRS care?  No, because she gave less than $15,000 

per child in 2021.  But Dixie might need MA, and the IRS 
gifting rules don’t apply to MA eligibility.

➢If Dixie needs MA for long-term care services between June 1, 
2021 and May 31, 2026 she will not be eligible unless she gets 
the $10,000 back from her children first. After June 1, 2026, 
she is no longer required to get the $10,000 back.
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Any and all uncompensated transfers made by an 
applicant or spouse to any individual or entity for gifts, 
presents, church or charitable donations, tuition 
assistance or political donations after 2/8/06 and 
within 5 years of a Medicaid application must be 
reported and will affect eligibility.  No federal exception 
for nominal amounts or charitable intent.

PROPERTY AND ASSET PROTECTION PLANNING MUST 
BEGIN 5 YEARS BEFORE YOU NEED MEDICAID AND 
BEFORE THE INDIVIDUAL BECOMES INCAPACITATED.
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Available Excluded

 Home ($87,000) mortgage $250,000

 Wife’s IRA 200,000

 Checking (joint) $     3,000

 Husband’s prepaid funeral 12,000

 Old car 500

 Household goods 15,000

 Investment account (joint) 217,000 ________

$220,000 - - -
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1. Wife is allowed:

a. $220,000 ÷ 2 = $110,000

b. House titled in wife’s name only * 

c. Car and household goods

d. Name on $3,000 joint account

2. Husband is allowed:

a.     Name on $3,000 joint account

b.    $12,000 prepaid funeral (could be more or less)

* Transfers between spouses are not MA disqualifying. 
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3.   Need to legally spend excess $107,000 ($220,000 - $110,000 allowed 
forwife - $3,000 husband)

a. Pay off $87,000 mortgage on wife’s home

b. Buy new car for $20,000 for wife

4.   Need to annuitize wife’s IRA when ready to apply for MA for husband

a. Age = 70

b. Life expectancy = 15 years (180 months)

c. $200,000 IRA ÷ 180 months = $1,111 more income to wife each 
month that she can keep.

d. Wife also keeps her Social Security.

e. ND DHS is irrevocable primary beneficiary for MA payback; rest to       
family. 
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➢ Single person
➢ $3,000 asset limit

➢Can’t keep and annuitize IRAs

➢ Life estate MN lien law

➢ Community Spouse
➢Can keep first $130,380 (not just ½ up to $130,380 max like ND MA)

➢Can annuitize IRAs and Excess Assets like in ND

➢ Life estate MA lien law

➢ New MN 2020 Schmalz case on non-homestead life estates 
➢Homestead life estate: can be owned by community spouse

➢Non-homestead life estate: must be owned by institutionalized spouse now 
(ie – non-homestead farmland income now goes to help pay nursing home)

➢ See attached Exhibit B. 
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➢ Single Institutionalized person that enters a nursing home in 
the other state remains the resident of their original “home” 
state and the MA responsibility of their “home" state for 24
months following admission, then the new nursing home 
state takes over MA, but you need to reapply. 

➢ If the institutionalized spouse in the nursing home state is 
married to the community spouse who still lives in the 
“home” state, then the “home” state stays responsible 
beyond the 24 month limit. 

➢ If MN and ND are fighting about it, then the nursing home 
state is responsible. 
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➢ Yes, but I recommend a personal services contract be 
prepared by your attorney before they render care or are 
paid. 

➢ If your care is not paid under the terms of a written contract, 
MA will likely treat your payment as a gift. 

➢ When paid, child pays income tax on it. 
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➢ Always use the memo line on your check to explain the 
transaction.

➢ Pay by check, not cash. 

➢ Don’t round up
➢ If your son picks up your $83.77 groceries, pay him $83.77 (keep 

receipt) and don’t round up to $100.00.
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➢ The MA application asks you to disclose all uncompensated 
transfers made in the 60 months before the MA application. 

➢ If you get caught lying, it is a crime. UNAUTHORIZED RECEIPT OF 
WELFARE BENEFITS. 

➢ If you are in the nursing home and incapacitated, do you want your 
Power of Attorney children to lie for you? If they get caught, they 
could become felons and lose their jobs. 

➢ Increasingly in ND and MN, MA applicants will be required to 
provide 5 years of bank and investment records, 5 years of canceled 
checks, and 5 years of detailed explanations of how ATM 
withdrawals were spent. 

➢ The well-trained county financial MA workers know how to search 
real estate records, DMV records, and other searches, and will do 
with every application made. 
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➢ My thoughts: 
➢ I know you don’t like the government controlling whether you can give 

your granddaughter $250 for her wedding, without her having to 
possibly give it back for the next five years if you need MA. But, that is 
Medicaid.

➢ I don’t like it either. 

Copyright, Susan E. Johnson-Drenth, 
2021.  All rights reserved. 39



➢ What if your spouse becomes incompetent and cannot sign 
papers to meet the MA rules (i.e. annuitize IRA, deed house 
to spouse, etc.)?
➢Hopefully, you and your spouse signed Powers of Attorney before the 

incapacity, and the Power of Attorney has liberal gifting authorization. 
➢ If you have no Power of Attorney in place, you must get court 

conservatorship and then the Judge will decide what you can keep and 
what will go to the nursing home.

➢The Power of Attorney is separate from the Personal Representative in 
your Will. You need a Will and a Power of Attorney

➢Check your own estate plan if your spouse is in the nursing home. 
➢ Your old Will and beneficiary designations probably listed your spouse, who 

now lives permanently in the nursing home. 

➢ See your attorney ASAP to determine how best to legally minimize the 
inheritance to your nursing home spouse. 
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➢ Unlimited amount of irrevocable itemized prepaid funeral 
contract with a funeral home for both institutionalized spouse 
and community spouse. 

➢ Any excess amount after death is subject to ND MA recovery. 

➢ ND MA will now honor MN MA prepaid funerals.

➢ Headstone is only excluded asset if someone is buried under 
it. 

➢ Burial plot is excluded asset. 

➢ Funeral directors can explain it best. Just mention that you 
need a “ND MA funeral”. 
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➢ Unlimited insurance or annuity product with funeral home for 
both institutionalized spouse and community spouse. 

➢ Any excess amount after death is subject to MN MA recovery.

➢ Just tell the funeral director that you need a “MN MA 
Funeral”. 
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If you have any further questions, please call me at 701-364-9595 or 855-299-9595.



14-09-10. Reciprocal duty of support for health services - Support of poor.

1. Each parent and every adult child of an adult who is unable to support oneself shall
maintain that adult to the extent of the ability of each.

2. Except as provided under subsection 3, a creditor may not recover under this duty of
support unless the:

a. Recovery sought by a creditor is for the furnishing of necessary health services, which may
include medical and Iong-term care services;

b. Recovery sought is from a parent or adult child who received a direct benefit from a
disqualifying transfer of an asset under section 50-06.2-07 or 50-24.1-02;

c. Recovery being sought from this parent or adult child does not exceed the fair market
value, including any gain, resulting from the disqualifying transfer; and

d. Disqualifying transfer occurred within five years of the receipt of the necessary health
services or application for medical assistance.

3. A creditor may recover under this duty to support if the: Page No. 27

a. Recovery is sought by a creditor for the furnishing of necessary health services, which may
include medical and long-term care services;

b. Recovery is sought from a parent or adult child who acted in bad faith by misappropriating,
misusing, or diverting income or assets of the other adult to prevent or avoid payment for
necessary health services;

c. Recovery being sought from the parent or adult child does not exceed the fair market
value, including any gain, resulting from the disqualifying transfer; and

d. Bad faith action occurred within five years of the receipt of the necessary health services.
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DHS Clarifies Treatment of Non-

Homestead Life Estates in Medical

Assistance for Long-Term Care (MA-LTC)

TOPIC

Clarification on how to treat non-homestead life estates in MA-LTC.

PURPOSE

To restate and clarify how to treat non-homestead life estates in the

MA-LTC asset evaluation and eligibility determination.

CONTACT

Counties, tribal agencies, and HCEO should submit policy questions via
HealthQuest.

All others should direct questions to the following:
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1. Background and Introduction

When a married person applies for Medical Assistance for Long-Term Care Services (MA-LTC), the couple may be

required to divide their assets and income according to rules meant to protect the spouse in the community

from becoming impoverished (called "spousal impoverishment protection rules"). Couples can protect certain

assets for the spouse living in the community who is not receiving MA-LTC (called a "community spouse")

usually up to the maximum Community Spouse Asset Allowance (CSAA) amount.1 If a couple has assets that

exceed the maximum CSAA amount, the couple must choose which assets the couple wants to protect for the

community spouse and which assets to attribute to the long-term care (LTC) spouse.

A life estate is an ownership interest in real property that entitles the life estate owner to certain rights,

including the right to occupy, possess or otherwise use the property as long as he or she lives. A life estate in

non-homestead property (hereafter referred to as "non-homestead life estate"), may or may not be counted

depending on whether the life estate is protected in the CSAA and which spouse owns the life estate.

The Department of Human Services (DHS) has received a number of questions from county and tribal workers

specifically about how to evaluate non-homestead Iife estates for MA-LTC. A recent Minnesota Supreme Court

decision2 affirmed DHS' policy on how non-homestead Iife estates are treated when a person with a community

spouse applies for MA-LTC. DHS is issuing this bulletin to restate and clarify its policy in light of these questions

and the court ruling.

This policy applies to all MA-LTC applicants who have a community spouse including those from or receiving
services from a tribal nation.

Il. Policy

A. Non-Homestead Life Estates in the Asset Evaluation and Community

Spouse Asset Allowance

At the time of a request for MA-LTC, the LTC spouse and the community spouse must provide proof of the value

of all their individually and jointly held assets. The total value of the couple's assets, Iess any excluded assets, is

the amount of the couple"s total countable assets.3

The value of non-homestead life estates are included when determining the amount of the couple"s total

countable assets in the asset evaluation.

1 The current CSAA maximum amount is found in Appendix F of the Eligibility Policy Manual (EPM) (S128,640 in
2020). The CSAA is updated annually.
2 /n re the Matter of: Esther Schmalz and the Commissioner of Minnesota Department of Human Services,
Renville County Human Services, 945 N.W.2d 46 (Minn. 2020).
3 Excluded assets are listed in EPM 2.3.3.2.3 Excluded Assets.
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If the amount of the couple's countable assets exceed the maximum CSAA, the couple must decide which of the

assets they want to protect for the community spouse as part of the CSAA.

The couple can attribute any non-homestead life estates they own to the community spouse to be counted in

the CSAA. If the couple decides to include non-homestead Iife estates in the CSAA, they must be transferred into

the name of the community spouse by the next annual renewal. Any income produced by the life estates in the

CSAA is the community spouse"s income and is not available to the LTC spouse.

B. Treatment of Non-Homestead Life Estates in the Eligibility
Determination for MA-LTC

The LTC spouse's assets are evaluated using MA for People Who Are Age 65 or Older and People Who Are blind

or Have a Disability (MA-ABD) asset rules.4 Countable assets the couple has chosen not to protect in the CSAA

are considered available to the LTC spouse when determining MA eligibility for the LTC spouse. This includes

non-homestead life estates owned by either spouse.

A non-homestead life estate that is transferred to the LTC spouse is not counted in the MA asset eligibility

determination for the LTC spouse. This is because under Minnesota Iaw, non-homestead life estates are deemed

n0f saia51e wFlen deterrriiriirig eiigibiiity for MA appi!carifs or erirciiees.s

Verification of the transfer of ownership of these assets to the LTC spouse is required before MA-LTC eligibility

can be approved.

When a life estate, including a non-homestead Iife estate, is owned by the LTC spouse, any income produced by

the life estate is the LTC spouse's income and is available to pay for the LTC spouse's cost of care.

C. Liens

DHS places hens on Iife estates owned by an MA-LTC recipient who is permanent resident of a nursing facility

when certain conditions are met. When a nursing facility resident owns any interest in non-homestead property,

including a life estate, vvorkers must fill out the "Referral for an MA Lien or Notice of Potential Claim" (DHS-

? and send it to DHS.

111. Action Required

County, tribal and DHS workers must follow the policies outlined in this bulletin.

4 MA-ABD asset information is found in EPM 2.3.3.2 Assets.

s Under Minnesota Statutes, section 256B.056, subdivision 4a, Iife estates are deemed not salable for the
purposes of determining eligibility for Medical Assistance applicants and enrollees. However, this does not apply
when determining the total value of the couple's assets in the asset evaluation or the community spouse asset
allowance.
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IV. Legal References

Minnesota Statutes, section 256B.056, subdivision 4a

Minnesota Statutes, section 256B.059

Minnesota Statutes, section 256B.058, subdivision 4

United States Code, Chapter 42, Section 1382b

United States Code, Chapter 42, Section 1396r-5(c)

Code of Federal Regulations, Chapter 20, Section 416.1201(a)

Americans with Disabilities Act (ADA) Advisory

This information is available in accessible formats for people with disabilities by calling 651-431-2670 (voice) or

toll free at 800-657-3739 or by using your preferred relay service. For other information on disability rights and

protections, contact the agency"s ADA coordinator.
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